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Any person an aggrieved by this Order-in-Appeal may file a1 appeal or revision apphcatlon as
the one may be against such order, to the appropriate authority in the following way:
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Revision application to Government of India:
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A revision application lies to the Under Secretary, to the Government of India, Revision Application Unit,
Ministry of Finance, Department of Revenue, 4th Floor, Jeevan Deep Building, Parliament Streef, New
Delhi-110001, under Section 35EE of the CEA 1944 in respect of the following case, governed by first
proviso to sub-section (1) of Section-35 ibid:
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In case of any loss of goods where the loss occur in transit from a factory to a warehouse or to
another factory or from one warehouse to another during.the course of processing of the goods in a
warehouse or in storage whether in a factory or in a warehouse
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(c) In case of goods exported outside India export to Nepal or Bhutan, without payment'of
duty.

3t TG B SR Yoob & YN & o0 o YT Bfye 7w o 7€ § iR W oy & 59
ORT Ud e @ galde  angew, e & g1 UIRa of S o) 47 9§ fae ofifRm (H.2) 1098
¢RT 109 FNT fFrgery fbg Q81|

(d)  Credit of any duty allowed to be utilized towards payment of excise duty on final
products under the provisions of this Act or the Rules made there under and such order
is passed by the Commissioner (Appeals) on or after, the date appointed under Sec.109
of the Finance (No.2) Act, 1998. '
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The above application shall be made in duplicate in Form No. EA-8 as specified under
Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date on which
the order sought to be appealed against is communicated and shall be accompanied by
two copies each of the OlO and Order-In-Appeal. It should also be accompanied by a .
copy of TR-6 Challan evidencing payment of prescribed fee as prescribed under Section
35-EE of CEA, 1944, under Major Head of Account. ’
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- The revision application shall be accompanied by a fee of Rs.200/- where the amount
involved is Rupees One Lac or less and Rs.1,000/- where the amount involved is more
than Rupees One Lac. :
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Appeal to Custom, Excise, & Service Tax Appellate Tribunal. ' :
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Under Section 35B/ 35E of CEA, 1944 an appeal lies to .- _
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-(a)  the spécial'bench of Custom, Excise & Service Tax Appellate Tribunal of West Block
No.2, R.K. Puram, New Delhi-1 in all matters relating to classification valuation and. a
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(b) To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal
- (CESTAT) at 0-20, New Metal Hospital Compound, Meghani Nagar, Ahmedabad : 380
016. in case of appeals other than as mentioned in para-2(i) (a) above.
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The appeal to the Appellate Tribunal shall be filed i’ quadruplicate in form EA-3 as
prescribed under Rule 6 of Central Excise(Appez'al') Rules, 2001 and shall be
accompanied against (one which at least should be accompanied by a fee of Rs.1,000/-,
Rs.5,000/- and Rs.10,000/- where amount of duty / penalty / demand / refund is upto 5
Lac, 5 Lac to 50 Lac and above 50 Lac respectively in:the form of crossed bank draft in
favour of Asstt. Registar of a branch of any nominate public sector bank of the place
where the bench of any nominate public sector bank ofithe place where the bench of the
Tribunal is situated. ( ' »
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In case of the order covers a number of order-in-Original, fee for each O.1.0. should be
paid in the aforesaid manner not withstanding the fact that the one appeal to the
Appellant Tribunal or the one application to the Central Govt. As the case may be, is
filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each.
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One copy of application or O.1.0. as the case may be, and the order of the adjournment
authority shall a court fee stamp of Rs.6.50 paise as prescribed under scheduled-l item
of the court fee Act, 1975 as amended. ' s
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Attention in invited to the rules covering these and other relafed matter contended in the
Customs, Excise & Service Tax Appeliate Tribunal (Procedure) Rules, 1982.
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For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty confirmed by
the Appellate Commissioner would have to be pre-deposited. It may be noted that the.
- pre-deposit is @ mandatory condition :for filing appeal before CESTAT. (Section 35 C (2A)
and 35 F of the Central Excise Act; 1944, Section 83 & Section 86jof the Finance Act, 1994)
Under Central Excise andiService Tax, “Duty demanded” shall include:
(i) . amount determined under Section 11 D;
(i) amount of erroneous Cenvat Credit taken; o
(i)  amount payable under Rule 6 of the Cenvat Credit Rules.
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In view of above, an appeal agait%st this ordéf shall lie before the Tribunal on payment of 10%

of the duty demanded where duty or duty and penalty are in (',iispute, or penalty, where/pgn‘al_ty@% .
alone is in dispute.” ’ ? 5 ' e “’"%?%
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_ ) Order In Appeal

The subject appeal is filed by M/s. Raviraj Foils Ltd, S. No. 169 P.O. Chharddi
Farm, Tal. Sanand, Ahmedabad (Hereinafter Referred To As ‘The Appellant) Against the
Order in Original No.11/AC/D/AP/2015 (hereinafter referred to as ‘the impugned order)
passed by the Assti.Commissioner, Central Excise,div-III, Ahmedabad-II (hereinafter
referred to as ‘the adjudic,ating' authority’). They are engaged in the manufacture of
Aluminum Foils under Chapter 76 of the First Schedule to the Central Excise Tariff Act,
1985.The appellant avails Cenvat credit under the Cenvat Credit Rules, 2004
(Hereinafter referred to as CCR, 2004]
2. Brief facts of the case is that the appellant has availed Cenvat Credit of
Service Tax amounting to Rs.165351/-for maintenance & repairs charges in respect
of the windmill situated away from their factory. Since the serﬁces were received outside
the factory premises and electricity generation has no nexas with the manufacturing
activity and so the credit not available, under Rule 2(1) of the Cenvat Credit Rules,
2004. It appeared that the Cenvat Credit of service tex used in relation to the
manufacture of electricity exempted. That they have violated the provision under Rule 3,
Rule 4 and Rule 6(1) of the CCR 2004. The Cenvat Credit to be recovered with interest
and penalty under Cenvat Credit Rules,2004; show cause notice issued and same

was decided vide above OIO and confirmed .

3. Being aggrieved with the impugned order, the appellant preferred this appeal on the

following main grounds.

There is no pre-condition regarding the receipt of the services within the factory
premises to take the cenvat credit in respect of input service under Rule 4(7) of CCR,
2004 and the credit be allowed on or after the day on which the invoice, bill or challan

referred in Rule 9 is received.

The definition of input service as incorporated in Rule 2(1) of the Cenvat Credit
Rules, 2004, does not contemplate that in order to qualify as 'input service'

particular service must be received within the factory premises .

They relied on the case laws of 1. M/s. Parry Engineering % Electronics P Ltd V CCE, |
_ Ahmedabad II, Interim order No 344-353/2015 dated 29.07.2015.and 2. Endurance
Technologies Pvt. Ltd. vs. CCE, Aurangabad -2015-TIOL-1371-HC-MUM-ST
Since the electricity generated at Wind Mill is used for manufacturing the final
Products and hence it is very well covered in the definition of input services.
4. Personal hearing was accorded on 20.12.2016.Shri Devashish Trivedi, Advocate
attended personal hearing on behalf the appellant. He reiterated the submissions
made in their GOA and invited attention towards following case laws: 1. 2015-TIOL-
1371-HC-MUM-ST (Eﬁdufance Tech) 2. Parry Engineering and Electronics Limited V
CCE-II, Ahmedabad, Interim order No 344-353/2015 dated 29.07.2015. I have carefully
gone through the subject show cause notice, documents available on record. Written

Submissions made in their appeal as well as submissions made during Personal Hearing.
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5. I find that appellant have their factory situated at Sarand, Dist: Ahmedabad.they
also have a wind mill which is 1dcated away from their factory premises, wherein they
generates electricity. The electricity so generated is supplisd to the Gujarat -elctricity
Board (GEB) and the GEB in turn makes available electricity which is supplied to
their mangfac_:turing unit at Sanand. The appellant availed certain services by M/s
Suzlon Gﬁjarat Windpark Limited. provided to the vvindnﬁllé and took credit of the
service tax at their factory_'prenliées. The issue to be decid=d is whether said seivices

qualify to be 'input services' for availment of cenvat credit or not.

6. I find that the impugned order have been issued with respect to the Cenvat
' Credit of service tax paid on repairs & mainteriance etc. of Wind Mills as per
provision of Rule 2 of CCR.2004. Since the services were used in or in relation to
manufacture of final products and thus, it is covered under the Rules. Further, I rely on
the foliowing dccisioné. 1. Endurance Technologies Pvt. Ltd. v. CCE, Aurangabad [ 2011
(273) ELT [248 ] Tribunal- Mumbai. 2. -Maharashtra Seamless Ltd. v. CCE,Raigad]
- (O 2012 (276) ELT 2009 (Tri.-Mum] | |
7. 1 find that, wind mill can be installed only at place where there is heavy wind
available and hence Wind Mill is located at remote place fér from the factory. It is
pertinent to note that looking into the above issue, the Cenvat Credit Rules were
amended .vide Notification No. 03/2011-CE (NT) dt. 01.03.2011, w.e.f. 01/0"4/20.11
Capital Goods includes the goods used outside the factory for manufacturer. of the final
product for generation of electricity for captive use within the factory. Since the
electficity generation plant outside the factory is hence service used for running and
niaintaining_of it is also eligible as Input Services. As far as nexus of generation of
électricity with manufacturing‘ is concerned, it is pertinent to note that electricity
generated at Wind Mill is wheéled through GETCO line and Electricity Board use to give
credit of unit generated after wheeling in the electricity bill charged from the
asseSéee. In electricity bill, unit generated after wheeling is shown separately. Since
Q the electricity generated at Wind Mill is used for manufacturing the final products, hence
it is very well covered in the definition of input services as defined under Rule 2(1) of

Credit Rules and CENVAT credit would be available on the said input services.

8. I find that, the appellant was ﬁhng Monthly returns regularly before Range
Officials. Hence it cannot be said that it is not ascertainable as Cenvat credit availed
- without suipport of invoice/bills. I rely on the case law in the case of M /s.Shah
Alloys Ltd. V. CCE,Ahmedabad-III in which it was held by the Hon'ble Tribunal that"
"Once ER-1 Return is ﬁled,.....; it is held ‘that' show cause notice which has been issued
by the lower authorities demanding rev‘ersal‘ of cenvat credit by invoking extended period
of limitation is set aside".
9. I find that, since the demand is not maintainable and hence interest is not
apphcable Since the credit of input service was based on de01s1ons given by
various Tribunals in which it, was held that service tax pa1d on the running &

maintenance of wind mill is ehglble for cenvat credit and on the basis of these decisions,
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they have availéd the cenvat credit and thus they have not violated any of the Provisions of
Central Excise Act,1944 or Rules made there under. Thereforé, I hold that, no
penalty imposable under Rule 15 of Cenvat Credit Rules'2004.1 rely on the decision
passed by Hon'ble CESTAT Ahmedabad in the case of CCE Daman vs. Paras Motor Mfg.
Co.[2013 (31) STR 811. |

- 10. In view of the foregoing discussion and findings, I set aside the impugned order,

and allow the appeal filed by the e_lppe]lant.
11. mmﬁﬁ@mmﬁmwmﬁﬁwm%l

11. The appeal filed by the appellant stand disposed off in above terms.
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Attested /
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[K.K.Parmar )
Superintendent (Appeals-II)
Central excise, Ahmedabad.

By Regd. Post Ad.
M/s. Raviraj Foils Ltd,
S. No. 169.
P.O -Chharodi Farm,
Tal. Sanand,
Ahmedabad, 182170

Copy to :
The Chief Commissioner, Central Excise, Ahmedabad.
The Commissioner, Central Excise, Ahmedabad-II.
The Asstt. Commissioner, Central Excise, Div-1II, AHmedabadII

The Asstt.Cdmmissioner (Systems), Central Excise, Ahmedabad-II.
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